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Civil aviation has a long-standing tradition of investigating accidents, which contributes to making aviation one of
the safest forms of transport. The obligation to investigate accidents is enshrined in the Chicago Convention of 1944.
Recognizing the importance of accident investigation, the European Union adopted the principles governing the
investigation of civil aviation accidents. But the European Union rules on investigating air accidents need to be
updated to reflect the current realities of Europe’s aviation market and the complexity of the global aviation industry.
Accordingly, the European Commission has been working on a regulation on the investigation and prevention of
accidents and incidents in civil aviation. Reasons behind this new regulation are presented in this paper, together with
a detailed explanation of its main contents, an assessment of their impact, and their expected benefits.

I

INCE the early 20th century, safety has been a constant byword

in aviation development [1]. Data published by the ICAO
(International Civil Aviation Organization) show that the safety of
aviation has substantially improved from 1945 onward [2]. In 2009,
according to the International Association of Transport Airlines, the
western-built hull-loss accident rate was one accident per 1.4 million
flights. This means that if you were to take a flight everyday, the odds
are that you could go 3859 years without an accident.

However, with air traffic steadily increasing, accidents do happen,
despite the best efforts of regulators and industry. The investigation
of accidents and the determination of the causes and contributing
factors, as well as producing recommendations for preventing similar
situations in the future, are essential elements in the process of
continuous safety improvement. For this reason among others, this
transport mode retains a globally low accident rate [3-8].

To make flying safer, independent investigation into accidents is
essential, as it is the surest way of identifying the causes of an
accident and answering the fundamental questions of what really
happened and what can be done to prevent similar incidents in the
future [9-11].

Introduction

II. Old Regulatory Framework for Investigation

and Reporting of Accidents in the EU

The investigation of civil aviation accidents was regulated inter-
nationally in the first instance by ICAQO, through the existing Con-
vention on International Civil Aviation signed in Chicago in 1944
and its Annex 13 [12]. Since then, ICAO has produced manuals and
guidance material to advise states on the conduct of aviation accident
investigations: for example, ICAO documents 6920 [13] and 9756
[14], Circular 298 [15], and many others [16].
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The EU, recognizing the importance of aviation accident inves-
tigation, has also established common basic obligations through
various council directives. In 1980 the European Union adopted
Directive 80/1266/EEC [17] on cooperation and mutual assistance
between member states in the field of air accident investigation. This
directive was the first piece of air safety legislation adopted by the
EU. It was later replaced by Council Directive 94/56/EC [18] of
21 November 1994, laying down the fundamental principles gov-
erning the investigation of accidents and incidents in civil aviation in
the European Union. This work was later completed with Directive
2003/42/EC [19] on incident reporting [20].

III. Need for Change: Why Reform is Necessary

The European regulatory framework dealing with civil aviation
accident investigation and prevention, Directive 94/56/EC [18],
which is now already 15 years old, no longer meets the requirements
of the EU and the member states. Since its publication in 1994
there have been significant changes in aviation, most notably, the
following:

1) There was substantial growth of the EU common aviation
market in both size and complexity in the last decade (emergence of
multibased operators, increased reliance on the outsourcing of
maintenance, etc.).

2) Aircraft and their systems are becoming increasingly complex;
consequently, the investigation of aviation accidents requires sub-
stantially more diversified expertise, equipment, and resources.

3) There are varying capabilities of accident investigation boards,
compared with 1994.

4) Safety standards are now almost exclusively defined at the EU
level, and the role of European Aviation Safety Agency needs to be
clarified.

5) There are a wealth of practical experiences in the application of
Directive 94/56/EC [18] by the community and the member status.

Because of the above issues, the EU system for civil aviation
accident investigation and incident reporting operates below opti-
mum efficiency. There is both a need and an opportunity for im-
proving and optimizing the processes and results of the investigation
of civil aviation accidents.

IV. Specific Problems Addressed
by the New Regulation

The new regulation recognizes that there should be a high general
level of safety in civil aviation in Europe and all efforts should be
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made to reduce the number of accidents and incidents to ensure
public confidence in air transport. In short, the new regulation aims to
improve aviation safety by ensuring a high level of efficiency,
expediency, and quality of European civil aviation safety inves-
tigations, including through the establishment of a European network
of civil aviation safety investigation authorities. The regulation also
aims to reinforce the rules and conditions applicable to safety inves-
tigations. Where voluntary cooperation? cannot resolve issues, the
proposed regulation provides a number of obligations that would be
contained within a legally binding framework that would accomplish
the following:

1) Update and replace key elements of Directive 94/56/EC [18].

2) Ensure common obligations for member states in relation to the
organization and independence of national safety investigation
authorities.

3) Enshrine international standards asserted in the Chicago
Convention into community law, particularly in regard to the
protection of information.

4) Elucidate the roles and requirements of the national safety
investigation authorities and of the European Aviation Safety
Agency (EASA).

5) Ensure the preservation and protection of sensitive information
and evidence.

The regulation also provides for rules concerning the timely
availability of information relating to all persons and dangerous
goods onboard an aircraft involved in an accident. It also aims to
improve the assistance to victims of air accidents and their relatives.
The major items covered by the new regulation are explained in detail
hereafter.

Specific problems resulting from the above considerations, and
that are addressed by the new regulation, include the following:

1) There is a lack of uniform investigating capacity. The capacity
of aircraft accident investigation authorities and the quality of the
investigations is important not only to ensure high standards at the
state level, but also to ensure consistency in the way investigations
are conducted across the EU.¥ This is due to the fact that, with the
adoption of the common safety standards and the establishment of
EASA, any deficiencies in EU regulations, certification procedures,
or oversight practices may have EU-wide consequences [21-23].

2) There are tensions between investigations. Normally after an
accident, separate investigations are carried out to determine causes
of the accident, legal or criminal responsibilities, and, where appli-
cable, to apportion civil liability. These separate investigations have
differing objectives and, as such, should be carried out by separate
authorities. However, in practice, there is a certain overlap [24-28].

3) The role of the community in safety investigations is ill-defined.
The relationship between EASA and the aircraft investigation boards
(AIBs) is not defined, either in regard to the representation of EASA
in accident investigations or with respect to the interchange of impor-
tant safety information between the agency and aircraft investigation
boards.?

*Voluntary cooperation between aircraft accident investigation authorities
was envisaged in the Directive 94/56/EC [18] and has been recently
strengthened with the establishment of the Council of European Aviation
Safety Investigation Authorities and other initiatives, such as a code of
conduct for civil aviation accident investigation [29] and the “checklist on
assistance” developed by the group of experts on accident investigation of the
European Civil Aviation Conference.

SNeither Directive 94/56/EC [18] nor Annex 13 [12] are directly applicable
and need to be incorporated into the national legal orders of the member states,
who are entitled to not implement certain standards of Annex 13 (not covered
by Directive 94/56/EC [18]) and to notify ICAO of any differences.

IA common set of directly applicable safety legislation was established by
the EU, covering initial and continuous airworthiness, pilot licensing, flight
operations (of both community and third-country operators), and has been
recently extended to air traffic management/air navigation services and safety
aspects of aerodrome operations. In addition, on behalf of the member states,
EASA (established in 2002) carries out the functions and tasks of the state of
design, manufacture, and registry when related to design approval, as
specified in the Chicago Convention and its annexes.

4) There are weaknesses in the implementation of safety recom-
mendations. It is important that an efficient and transparent process
be in place to ensure that every safety recommendation is always
assessed, with corrective measures implemented where required.
However, the implementation of safety recommendations is not
currently mandatory.

5) Measures are expected regarding the management of passen-
ger manifests and the rights of the air accident victims and their
families to receive assistance and to have access to factual inform-
ation about the circumstances of the accident and the progress of the
investigation.

The following sections describe in detail how major problems are
addressed in the new regulation.

V. Lack of Uniform Investigating Capacity in the EU

The problem of the lack of uniform investigating capacity in the
EU is addressed by a set of measures that includes the following:

1) Ensure common obligations for the civil aviation safety
investigation.

2) Ensure the status of the safety investigators.

3) Reinforce cooperation by the establishment of a network of
European safety authorities.

4) Reinforce EU accident, incident, and casualty databases.

Figure 1 summarizes the main problems and main solutions
promoted in this area.

A. Civil Aviation Safety Investigation

A member state shall investigate accidents and serious incidents
that have occurred in its territory or that have involved aircraft
registered in a member state or operated by an undertaking estab-
lished in a member state when the accident or incident occurred
outside its territories and such investigations are not conducted by a
third country or when the accident location cannot be definitely
established. Additionally, states shall appoint an accredited repre-
sentative to participate as a state of registry, state of the operator, state
of design, state of manufacture, state providing information, or state
having a special interest by virtue of fatalities or serious injuries to its
citizens. States shall also facilitate experts at the request of the third
country conducting the investigation.

The scope of safety investigations should be chosen taking into
consideration the lessons that can be drawn from them for improving
aviation safety and bearing in mind the need for the cost-efficient
utilization of investigation resources within the EU. However, at the
same time, the new regulation requires that the same methodology be
applied to all types of accidents being investigated. For example, the
regulation provides for a period of 60 days of public comment, with
all comments to be included in draft reports, regardless of the seri-
ousness or importance of the accident or incident. As such, incidents
involving small aircraft will inevitably slow down the process and
increase the administrative burden of committees. This requirement
goes beyond the ICAO standards and is inconsistent with the
magnitude of the incident. The aircraft investigation boards perceive
this requirement to be an additional burden without a clear or equiv-
alent benefit, as the obligation to investigate all serious incidents, of
any type, can notably increase the workload [30].

Each member state shall ensure that safety investigations are
conducted or supervised, without external interference, by a per-
manent functionally independent national civil aviation safety
investigation authority (safety investigation authority) that is capable
of independently carrying out a full safety investigation, either on its
own or through agreements with other safety investigation author-
ities [31-33]. The regulation lays down the minimum requirements
in terms of human and material resources, facilities, and budget of
these authorities in order to ensure a uniform minimum level in
accordance with the EU level.

B. Status of the Investigators

As it is essential to ensure clearly defined rights for safety inves-
tigations, member states should, in compliance with the national
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Increase the investigating
capacity of the EU
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*Few states dispose of black-box readouts or can
conduct complex simulations.

accidents.

«Cooperation and sharing of resources is on an ad
hoc and voluntary basis.

qualifications are not uniform or fully harmonized
within the EU{|

for the ICAQ Universal Safety Oversight Audit
Programme (USOAP) audits.

«Investigators in member states vary from one to over

*Small countries lack the means to deal with complex

*There are difficulties in meeting reporting deadlines.

+Investigation methodology, training, experience, and

*No standardized verification program exists, except

«.Better coordinate the resources of AlBs.
*Harmonize training and qualification
requirements for investigators.

*Regularly monitor the investigating capacity
of AlBs.

Fig. 1 Lack of uniform investigating capacity.

legislation in force regarding the powers of the authorities respon-
sible for judicial investigation and, where appropriate, in close
collaboration with those authorities, ensure that safety investigation
authorities are allowed to carry out their tasks in the best possible
conditions in the interests of aviation safety.

The safety investigation authorities should therefore be granted
immediate and unrestricted access to the site of the accident and to
all the elements necessary to satisfy the requirements of a safety
investigation, without compromising the objectives of a judicial
investigation. The regulations reinforce the status of the safety inves-
tigators by establishing the actions that the investigator in charge
shall, in particular, be entitled to perform, notwithstanding any
confidentiality obligations under EU or national legislation.

To achieve these objectives the investigator in charge shall, in
particular, be entitled to perform the activities summarized in Fig. 2.

C. European Network of Safety Authorities

Coordination of investigation activity is to be achieved through a
new European network of civil aviation safety investigation author-
ities comprising the heads of the Accident Investigation Authorities
of each member state or their representatives. This would transform
the existing informal cooperation between national safety inves-
tigation authorities into a formal European network of civil aviation
safety investigation authorities.

The network shall have no legal personality, and its mandate shall
be limited to an advisory and coordination role on all aspects of the
development and implementation of EU policies and rules relating to
safety investigations and the prevention of accidents and incidents.
Nevertheless, the carrying out and implementation of these tasks is
not established in the proposal, which is something that should have
been established by the legislation. For example, among other issues,

Status of the safely investigators:
the investigator-in-charge shall in particufar be entitled to

for examination or analysis purposes.

other relevant recordings.

samples taken.

evidence relevant to the safety investigation.

1) There should be immediate unrestricted and unhampered access to the site of the accident or serious
incident as well as to the aircraft, its contents, or its wreckage.

2) They should ensure an immediate listing of evidence and controlled removal of debris or components

3) There should be immediate access to, and control over, the flight recorders, their contents, and any

4) They should request, and contribute to, a complete autopsy examination of the bodies of the fatally
injured persons and to have immediate access to the results of such examinations or of tests made on

5) They should request the medical examination of the persons involved in the operation of the aircraft or
should request tests to be carried out on samples taken from such persons, and they should have
immediate access to the results of such examinations or tests.

6) They should call and examine witnesses and to require them to furnish or produce information or

7) They should have free access to any relevant information or records held by the owner, the certificate
holder of the design type, the responsible maintenance organization, the training organization, the
operator, or the manufacturer of the aircraft and to that held by the authorities responsible for civil
aviation and EASA, provision of air navigation services, or aerodrome operation.

Fig. 2 Status of the safety investigators.
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| Network responsibilities |

recommendations of EU-wide relevance.

1) Prepare suggestions and advise the European Union institutions on all aspects of the
development and implementation of European Union policies and rules relating to safety
investigations and the prevention of accidents and incidents.

2) Promote the sharing of information useful for improving aviation safety and actively promote
structured cooperation between the authorities responsible for safety investigations, the
Commission, EASA, and the national civil aviation authorities.

3) Coordinate and organize, where appropriate, peer reviews, relevant training activities, and
skill-development programs for the investigators.

4) Promote the best safety investigation practices with a view to developing a common European
Union safety investigation methodology and draw up an inventory of such best practices.

5) Strengthen the investigating capacities of the safety investigation authorities, in particular, by
developing and managing a framework for sharing resources.

6) Atthe request of the safety investigation authorities, provide appropriate assistance, including,
but not limited to, a list of investigators, equipment, and capabilities available in the other
member states for potential use by the authority conducting an investigation.

7) They should have access to information contained in the database, and they should analyze
the safety recommendations therein with a view to identifying important safety

Fig. 3 Network responsibilities.

it should have detailed the tasks and missions on issues related to
improving safety and the exchange of information and materials.

The network shall seek to further improve the quality of the
investigations conducted by safety investigation authorities and to
strengthen their independence. To achieve these objectives, the
network shall perform the activities indicated in Fig. 3.

The network shall draw up the annual work program covering the
previously identified activities, but it is not clear how this work
program is going to be financed, and the economic viability of the
network is still an open issue that could prevent the network for
achieving its objectives and fulfilling the expectations with regard to
cooperation.

Another point that could limit the performance of the network is
related to the reporting mechanism at the EU level. The network shall
report to the Commission, who shall inform the European Parliament
and the Council of the network’s activities on a regular basis. In
particular, the network must submit an annual report to the Com-
mission, which shall in turn send it to the Parliament and Council.
Some countries consider that it would have been preferable for the
network to submit the annual report to the Parliament and Council
directly.

D. EU Accidents, Incident, and Casualty Databases

Accident and casualty databases are an indispensable tool for the
calculation of accident rates. Such databases are needed to describe
the current state of transport safety across the world, to help define
target levels of safety and to facilitate a data-led systems approach in
defining strategies.

Chicago Convention contracting states are obliged to report
information to the ICAO on all aircraft accidents that involve aircraft
of a maximum certificated takeoff mass of over 2250 kg. To process
this information ICAO has operated the Accident/Incident Data
Reporting (ADREP) system since 1976. In 1997, in its opinion of the
Commission’s air safety strategy, the European Parliament called for
the urgent establishment of a European data bank on air accidents,
incidents, and safety recommendations.

Directive 2003/42/EC [19] on occurrence reporting in civil
aviation obliges member states to collect, evaluate, process, store in a
database, and exchange the information about safety occurrences
since July 2005. Mandatory incident reporting within a European
framework is supported by a central database called ECC-AIRS
(European Coordination Centre for Aviation Incident Reporting
Systems) operated by the Commission’s joint research. As of
January 2009, some 45 states and seven international organizations

have installed the ECC-AIRS software and have reported occur-
rences in the ECC-AIRS format to ICAO. Additionally, the EASA
Accident Investigation Section is developing a European standard for
exchanging safety recommendations built upon the already
operating ECC-AIRS application. But despite significant efforts in
this respect, there is still no consistent approach in the community
concerning gathering, processing and implementation of safety
recommendations resulting from accident investigations.

To allow that accident databases can be effectively used to derive
accidents rates, operational information must also be gathered
appropriately. To calculate an accident rate, not only the number of
accidents must be known, but also the total number of flights that
were conducted during the same period of time (accident and non-
accident flights). Therefore, exposure data are needed. At this point it
is crucial to mentions the lack of common denominator data for
aircraft accidents rates (e.g., operation, flying hour, approaches,
departures, etc.). Additionally, while for scheduled flights it is
relatively easy to calculate the number of flights using timetable
information, for nonscheduled flights this is not possible. There are
no databases available that directly contain nonscheduled flight
information.

Finally, despite the obligation to report aviation accidents to
ICAO, full reports are only provided for a minority of accidents and
more than half the accidents are not officially reported at all.
Moreover, as the obligation affects only accidents that involve air-
craft of a maximum certificated takeoff mass of over 2250 kg there is
a lack of information about light aircraft mainly used in general and
recreational aviation. Aviation accident rates are generally calculated
from ICAO ADREP database, therefore, most statistics concern only
aircraft above 2250 kg. To avoid this limitation additional request has
to be made to states to obtain light aircraft accident data.

VI. Tensions Between Investigations

Investigations are made subject to judicial or administrative
procedures for determining guilt and responsibility. To this end, the
regulation provides significant measures to respect the independence
of the safety investigation authority and allow the technical inves-
tigation to be conducted diligently and efficiently. For example, the
investigator in charge shall be notified when a judicial investigation is
also instituted in relation to an accident or serious incident, and in
such a case, the investigator in charge shall ensure traceability and
retain custody of flight recorders and any material evidence. Where
the judicial authority is entitled to seize any evidence, the investigator



1400

ARNALDO VALDES AND GOMEZ COMENDADOR

| Tensions between investigations |

|  PROBLEMDOMAIN |

Ll

Tensions between investigation

| SOLUTION DOMAIN |

4

Reduce tensions between
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authorities involved in the investigation.

* The status of the accident investigator is not always
guaranteed.

« There is delay in the investigations or lack of access to
evidence.

* There is no uniform obligation to protect evidence and
accident sites.

« Destructive testing is in contradiction with the judicial
obligation to protect evidence.

* There are no uniform provisions to protect sensitive
safety information (witness evidence and other
statements, accounts, and notes taken or received by the
AlBs) from being used for non-safety related purposes.

* There is inappropriate use of sensitive safety
information, which may compromise its future availability.
« Aviation professionals are reluctant to share information
with the investigators without being certain that it will not
be used later to blame them. Fundamental right of every

citizen to a fair trail and the prohibition on self-
incrimination.

«Improve coordination of the activities of
the authorities involved.
*Better protect sensitive safety information.

Fig. 4 Tensions between investigations.

in charge shall have immediate and unlimited access to and use of
such evidence.

To reinforce the independence of the investigation the regulation
establishes that safety investigation authorities and other authorities
likely to be involved in the activities related to the safety inves-
tigation, such as the judicial, civil aviation, search and rescue
authorities, cooperate with each other through advance arrange-
ments. Nevertheless, there is no experience in many countries with
regard to previous agreements with judicial authorities and the new
requirement of the regulation in this respect introduces certain
uncertainty about the success of this new tool.Z Those advance
arrangements shall be communicated to the Commission and shall
cover among others the following subjects: 1) access to the site of the
accident, 2) preservation of and access to evidence,Z 3) initial
and ongoing debriefings of the status of each process, 4) exchange
of information, 5) appropriate use of safety information, and
6) resolution of conflicts.

The regulation states that the civil aviation system should equally
promote a nonpunitive environment facilitating the spontaneous
reporting of occurrences and thereby advancing the principle of just
culture [34,35].

To create the necessary confidence, the regulation clearly identify
information that shall not be made available or used for purposes

**In the United Kingdom, for example, a Memorandum of Understanding
between the Crown Prosecution Service and the Air Accidents Investigation
Branch, the Marine Accident Investigation Branch, and the Rail Accident
Investigation Branch sets out the principles for liaison between the Crown
Prosecution Service and the AIBs. The aim is to ensure effective investigation
and decision-making processes while maintaining the independence of all
parties and reinforcing the role of the AIBs as the guardians of public safety
when investigating transport accidents and incidents (http://www.aaib.gov.
uk/cms_resources/MOU %20AIB-CPS.pdf [retrieved 2011]).

In the investigation of the Air France Concorde F-BTSC crash at Gonesse
on 25 July 2000, three inquiry teams were competing for access to physical
evidence, resulting in delays and restrictions in the access to the crash site and
material evidence by the safety experts. During the investigation of a Boeing
MD-87 runway collision with a Cessna 525-A at Milano Linate Airport on
8 October 2001, the investigation could not receive testimonies from the
ground and tower controllers as well as tower supervisor, as they made
themselves unavailable pending the judicial procedure and the original radio
and telephone communications was not made available, so the AIBs could not
test the efficiency of the equipment the transmission, as it has been seized by
the Magistrate for the purpose of the criminal inquiry and not made available.

other than those of the safety investigation. In particular, flight
recorder data shall not be made available or used for purposes other
than those of the safety investigation, airworthiness, or maintenance
purposes, except when such data are identified or disclosed under
secure procedures [36]. It also provides that the administration of
justice or the authority competent to decide on the disclosure of
records according to national law may decide that the benefits of the
disclosure of the records referred for any other purposes permitted by
law outweigh the adverse domestic and international impact that
such action may have on that or any future safety investigation.
Member states should have the option to limit the cases in which a
decision of disclosure regarding information obtained during a
safety investigation could be taken, without affecting the smooth
functioning of the judicial system [37,38].

Figure 4 summarizes the main problems and solution proposed in
this area.

VII. Role of EASA and Civil Aviation Authorities
in Safety Investigations

The regulation takes into account the latest changes in the
institutional and regulatory framework (in particular, the establish-
ment of EASA and the European-wide dimension of safety recom-
mendations), given that aviation safety is increasingly regulated at
the EU level &

The regulation sets out the role of EASA in accident and incident
investigations. EASA carries out, on behalf of the member states, the
functions and tasks of the state of design, manufacture, and registry
when related to design approval, as specified in the Chicago Conven-
tion and its annexes. Therefore EASA, in accordance with Annex 13
[12] to the Chicago Convention, should be invited to participate in a
safety investigation as well as national civil aviation authorities.
EASA representatives participating in an investigation, provided that
the requirement of no conflict of interest is satisfied, shall be entitled
to visit the site of the accident and examine the wreckage, receive
copies of all pertinent documents and obtain relevant factual inform-
ation, suggest areas of questioning and obtain witness information,

#The restrictions envisaged in Directive 2003/42/EC [19] and its
implementing rules do not permit such access on a continuous basis. At the
same time, such information, due to its sensitive and confidential nature,
should be used by the agency only for purposes related to improvement of
safety and protected from unauthorized disclosure.
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« Define the mutual rights and obligations of
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Fig. 5 Role of community in safety investigations.

participate in the readouts of recorded media except cockpit voice or
image recorders, and participate in offsite investigative activities
such as component examinations, tests, and simulations; technical
briefings; and investigation progress meetings, except when related
to the determination of the causes of the accident or serious incident
or formulation of safety recommendations. Needless to say, although
it is not explicitly stated in the proposal, EASA’s participation shall
not influence the course or the result of the safety investigation, so its
actions must be limited to that of an advisor as defined in Annex 13
[12] of ICAO.

To ensure better prevention of aviation accidents and incidents,
EASA, in cooperation with the competent authorities of the member
states, should also participate in the exchange and analysis of inform-
ation in the framework of the occurrence reporting systems in accor-
dance with Directive 2003/42/EC [19], while avoiding any conflicts
of interest. This information should be adequately protected from
unauthorized use or disclosure.¥ As indicated in Fig. 5, the role of
EASA in safety investigation is ill-defined and needs to be clarified.

VIII. Implementation of Safety Recommendations

Each safety investigation shall be concluded with an investigation
report in a form appropriate to the type and seriousness of the acci-
dent or serious incident. The report shall state that the sole objective
of the safety investigation is the prevention of future accidents and
incidents without apportioning blame or liability [39,40]. The report
shall contain, where appropriate, safety recommendations. The
report shall be forwarded to safety investigation authorities and
civil aviation authorities of the states concerned, to ICAQO, to the
addressees of safety recommendations contained in the report and
also to the Commission and EASA.

The final report shall be made public the in the shortest possible
time and where possible within 12 months of the date of the accident
or serious incident. Where this is not possible an interim statement
shall be released at each anniversary of the accident or serious
incident, detailing the progress of the investigation and any safety
issues rose.

$%The current situation was identified as being not acceptable in a recent
audit of EASA conducted by ICAO within the framework of the USOAP
audit. The report makes a finding on this particular issue and concludes
that, “EASA has not reached a formal agreement with the EU member
status regarding the modalities and status of participation of EASA and
representatives of member states bodies in accident and serious incident
investigations involving aircraft whose type certificate is delivered by EASA.

The report shall protect the anonymity of any person involved in
the accident or serious incident and before its publication comments
shall be solicited from the entities that have participated in the
investigation. The consulted entities shall be bound by applicable
rules of professional secrecy with regard to the contents of the
consultation.

The addressee of a safety recommendation shall acknowl-
edge receipt of the transmittal letter and inform within 90 days, of the
actions taken or under consideration, and where appropriate, of the
time necessary for their completion and where no action is taken, the
reasons therefore. Within 60 days of the receipt of the reply, the safety
investigation authority shall inform the addressee whether or not it
considers the reply adequate and give justification when they
disagree with the decision to take no action.

Safety investigation authority shall implement procedures to
record the responses to the safety recommendations it issued and the
addressee of a safety recommendation shall implement procedures to
monitor the progress of the action taken in response to the safety
recommendations received. All safety recommendations and their
follow-up shall be recorded in the central European repository.Z
Figure 6 summarizes the main weaknesses in the implementations of
safety recommendations and the main strategies to improve their
implementation.

IX. Rights of Victims and Their Families

In accordance with the policy of the protection of passenger rights
adopted by the European Union in recent years, the regulation of the
rights of victims of a civil aviation aircraft accident and their families
is addressed.

First, the regulation establishes the obligation, for arriving/
departing flights operated by EU airlines and departing flights
operated by non-EU airlines, to produce a validated list, based on the
best available information, of all the persons onboard at the latest
within 2 h of the notification of the occurrence of an accident and a list
of the dangerous goods onboard immediately after notification of the
occurrence of an aircraft accident.2= The lists of passengers shall be

MEstablished under Commission Regulation (EC) No. 1321/2007 [41]
of 12 November 2007, laying down implementation rules for integration into
a central repository of information exchanged on civil aviation occurrences in
accordance with Directive 2003/42/EC [19].

***In practice, the most advanced protocols in this respect are developed by
the community airlines operating to the United States, due to federal
requirements of the U.S. Aviation Disaster Family Assistance Act of 1996 and
U.S. Foreign Air Carrier Family Assistance Act of 1997.
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Improved implementation of
safety recommendations

« There is no adequate independent and transparent
monitoring of the implementation of safety recommendations.

« There is no consistent approach with regard to the gathering,
processing, and implementation of safety recommendations.

« There is a lack of coordination between authorities at the
national and EU level.

« There is concern about the adequate level of data protection.

« There is an increase in the number of recommendations
addressed to the Commission and EASA.

« There is a lack of recognition of a Union-wide dimension to
the implementation of safety recommendations:
«Aviation safety is regulated at the EU level.
«Individual member states may be unable to implement
safety recommendations in a uniform manner.
« Safety recommendations that are addressed to just the
national aviation authority or a national airline may be of
relevance to others.
» No mechanism exists to allow for identification of such

safety recommendations on a regular basis.

*Establish a community database of safety
recommendations.

« Ensure that every recommendation is assessed and
that a reply is given in a timely and transparent
process.

« Ensure a mechanism that identifies
recommendations of EU wide relevance.

Fig. 6 Weaknesses in the implementation of safety recommendations.

made available principally for the purposes of safety investigations,
provision of information to relatives of victims, and medical response
to an accident, and the name of a person onboard shall not be made
publicly available before the relatives of that person have been
informed by the relevant authorities.

Experience has shown that reliable lists of persons onboard an
aircraft are sometimes difficult to obtain in a rapid manner but also
that it is important to establish a deadline within which an airline is
required to produce such alist. Confining the obligation to a period of
2 h may be helpful in streamlining the communication process to the
families of the victims, but what if the list is not correct? In long-haul
flights and flights with several companies, this period may not be
enough.

Second, member states should have an emergency plan providing
for, in particular, airport emergency services and assistance to victims
of civil aviation accidents and their relatives [40]. Airlines should

also have a plan for assistance to victims of civil aviation accidents
and their relatives. Member states shall audit the assistance plans of
the airlines established in their territory. A crucial aspect is that the
state shall provide for the appointment of a reference person as a point
of contact and information for the victims and their relatives so that he
or she can coordinate the information coming from the agencies
involved and transmit it to the family, which undoubtedly will be a
support for families who are enduring the pain of the disappearance
of a relative.

The main problems regarding the protection of the victims’ rights
and their possible solutions are highlighted in Fig. 7.

X. Conclusions

Air transport in the EU can be considered as one of the safest forms
of travel. Since the early 20th century, safety has been a constant and

| Protection of victims’ rights |

| PROBLEMDOMAIN |

4

| sorution bomAIN |

g

Protection of victims’ rights

Strengthen the rights of the
victims and families

*There are no community requirements to establish
passenger manifests except for security rules
concerning reconciliation of passengers and
registered baggage.

manifests covering all souls onboard if proper

in advance.

* There must be respect for the information in
manifests under data protection rules.

must be avoided without the prior consent of the
victims and families concerned.

«Irrespective of the scale of an accident, the victims

and their families should receive appropriate
assistance.

« It is difficult for airlines to ensure rapid availability of

procedures are not implemented and regularly tested

« Unauthorized disclosure and use of the information

*Organize efficient support for the families
and victims.

*Ensure availability of reliable passengers
manifests after accident.

Fig. 7 Protection of victims’ rights.
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a byword in aviation development. Despite its relatively short life,
when compared with other modes of transport, civil aviation is
characterized by its deeply rooted culture of safety.

However, with air traffic steadily increasing, accidents do happen,
despite the best efforts of regulators and industry. Although signif-
icant progress has been made we must continue working to improve
civil aviation safety levels.

Our challenge is to develop and implement new approaches to
investigating accidents and incidents in civil aviation, as this is a key
mechanism for preventing future accidents. Being well aware of this
fact, the European Commission has been working over the last two
years on a regulation on the investigation and prevention of accidents
and incidents in civil aviation that promotes more efficient and
independent inquiries into the causes of air accidents and also aims to
strengthen the rights of the victims of air accidents.

The regulation address organizational changes, improvements in
the coordination between the authorities responsible for the technical
investigation and judicial measures to protect the information
obtained in the course of the investigation, improvements in the
monitoring of safety recommendations, and the establishment of a
European network of cooperation between the organizations respon-
sible for each stage of the investigation of civil aviation accidents.

Statements taken from individuals by a safety investigator, as well
as voice and image recordings inside cockpits and air traffic control
units, will only be used for safety investigations, unless there is an
overriding reason for judicial disclosure. The European Union
expects that this will ensure that people can testify to the safety
investigators without fear.

The passing of the legislation will reconfirm the principle that
investigations have the sole objective of preventing future accidents,
and the regulation will not affect the prerogatives of the national
courts and competent judicial authorities of member states. It will
ensure that accident investigators have immediate access to evidence
material and information that may be relevant to improving aviation
safety. It will require that member states to guarantee coordination
between accident investigations and judicial proceedings. Separation
of these interests is one of several changes enshrined in the new law.

The regulation also requires airlines to produce a list of those
onboard an aircraft within 2 h of an accident. Passengers will be
entitled to name an individual to be informed in such an event. A list
of any dangerous goods onboard the aircraft will also have to be
released by the airline immediately after the accident. Additionally,
each member state will be required to have a civil aviation accident
emergency plan and to ensure that all airlines based in its territory
have a plan to assist victims and relatives.

European representatives are also to set up a network of civil
aviation safety investigation agencies to advise European Union
institutions and make safety recommendations, while the Com-
mission will need to draft an update to air safety occurrence reporting
directives by the end of next year.

In general, member states have overwhelmingly approved the new
legislation on air accident investigation. The new law, approved in
the European Parliament by 604 votes in favor to 11 against, will
ensure that the safety investigation be carried out free of pressure
from regulatory and other authorities, as noted by the Parliament. The
European Transport Commissioner Siim Kallas said that, “The new
rules will allow us to improve investigations, but most importantly, to
better prevent accidents from happening.”
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